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MEMORANDUM 
Date:
September 21, 2015
To:
Marco A. Salvino, Sr., Mayor


Bobbie H. Grace, Vice Mayor


Walter B. Duke, III, Commissioner

Chickie Brandimarte, Commissioner


Albert C. Jones, Commissioner

CC:
Robert Baldwin, City Manager

Colin Donnelly, Assistant City Manager


Marc LaFerrier, Director of Community Development


Jack Fisher, Building Official


Nicki Satterfield, Finance Director

Rachel Bach, Interim CRA Director


Dan Murphy, Economic Development Manager

From:
Thomas J. Ansbro, City Attorney

Subject:
PACE (Property Assessed Clean Energy) Programs
______________________________________________________________________________

In 2010, the Florida Legislature adopted Section 163.08, F.S. expressly authorizing “Property Assessed Clean Energy” (“PACE”) programs. Such programs allow a local government to provide a financing vehicle to property owners (residential or otherwise) to make energy efficient (e.g., LED lighting retrofitting instead of incandescent light), renewable energy (e.g., solar power), and wind resistance improvements (e.g., impact resistant windows) to one’s property (the “Qualifying Improvements”).  The property owner must agree to repay the costs of the improvements by means of a voluntary non ad valorem special assessment, which is levied against the property and placed on the property owner’s tax bill.  In addition, the property owner must enter into a financing agreement that is recorded against the property and is a lien of equal dignity to county taxes and assessments.  If a property is sold, the successor is obligated to continue to repay the assessment.

Section 163.08, F.S. allows local governments to partner together and form a separate legal entity to create PACE programs. All but one of the existing programs in the state have utilized that statutory method for their creation.  Florida law also permits private companies to administer and provide the financing for these programs.  

The most common model for program financing consists of the issuance of bonds by a separate legal entity.  Unlike a typical bond issuance, the full amount of the bond is not issued at one time.  Instead, the bond is structured as a “draw down” bond, which is purchased by the program administrator every time a project is completed and funds are disbursed.  For example, if the installation of solar panels cost $20,000.00, the bond would be drawn down in this amount and purchased by the program administrator.  Since these bonds are new to the financial market place, each program in the state has sought a judicial “bond validation” of its bonds.  To date, five programs have begun across the state with four different private companies (Ygrene, Eco City Partners, Leidos, and Renovate America) which administer PACE programs. 
Earlier this year, the Broward County Commission selected two (2) private companies (Ygrene and Eco City Partners) to administer PACE programs for the County. It was anticipated that each city within the County would be included in the program, but could opt out if it so desired. The County has entered into contract negotiations with both companies. However, the County Attorney’s Office has not finalized the agreements due to pending unrelated litigation regarding the constitutionality of Section 163.08. F.S.
The litigation involves an appeal filed by the Florida Bankers’ Association (FBA) challenging Section 163.08, F.S. as being violative of the Florida Constitution, by “impairing existing contracts” since the PACE assessment is given senior priority status over that of a mortgage. In addition, the FBA is alleging that the PACE assessments are not “special assessments,” but are actually loans.   In May, the Florida Supreme Court heard oral argument in this case.  We expect there to be a decision in this case by the end of this calendar year. 

Although the above referenced litigation has not been resolved, several local governments within the County and across the State have decided to proceed with PACE and join existing operational programs. Specifically, these programs are the Green Corridor, Florida Green Finance Authority, and Florida Pace Funding Agency PACE programs.  These programs were all created by interlocal agreement as separate legal entities pursuant to Sections 163.01 and 163.08, F.S., and have been operational for several years. Florida law provides that these entities may incur debts, liabilities, or obligations which do not constitute the debts, liabilities, or obligations of any of the parties to the agreement.  Therefore, if the City were to join these programs none of the debts, liabilities, or obligations incurred by such programs would constitute debts, liabilities, or obligations of the City.  In addition, Florida law allows such entities to levy a non ad valorem special assessment for purposes of PACE. Thus, the City would not have to levy the special assessment. 

If the City Commission desires to proceed with PACE at this time, the City Manager and I would recommend that the City join all three programs as this will minimize risk to the City and afford property owners with the opportunity to have access to financing choices for desirable Qualified Improvements. 
